Writ of Habeas Corpus

Robert Lowman

Section I:  Purpose and Content of the Petition and the Writ.

Disclaimer: This is only for private use. This is not for public use. This is for informational purposes only. We’re not attorneys. We don’t give legal advice. We study what we see in the books that are so kindly published by our benevolent government. 

There are probably hundreds of types of Writs of Habeas Corpus.

The following two definitions are from Black’s Law Dictionary, Seventh Edition:
corpus delicti [Latin “body of the crime”]
1.
The fact of a transgression; ACTUS REUS

2. Loosely, the material substance on which a crime has been committed; the physical evidence of a crime, such as the corpse of a murdered person. 

habeas corpus. [Law Latin “that you have the body”]

A writ employed to bring a person before a court, most frequently to ensure that the party’s imprisonment or detention is not illegal habeas corpus ad subjiciendum. ( In addition to being used to test the legality of an arrest or commitment, the writ may be used to obtain review of (1) the regularity of extradition process, (2) the right to or amount of bail, or (3) the jurisdiction of a court that has imposed a criminal sentence. 

“The writ of habeas corpus, by which the legal authority under which a person may be detained can me challenged, is of immemorial antiquity. After a checkered career in which it was involved in the struggles between the common-law courts and the Court of Chancery and the Star Chamber, as well as in the conflicts between Parliament and the crown, the protection of the writ was firmly written into English law by the Habeas Corpus Act of 1679. Today it is said to be ‘perhaps the most important writ known to the constitutional law of England . . .’ ”

You’re asking them to bring your body out of jail and also the body of evidence that gives them the jurisdiction to hold you—the evidence of their jurisdiction.

· To commence an action, they must have an accusatory instrument. 

If you’re restrained of your liberty by the sheriff, city police or whatever, and there hasn’t been an action commenced by the filing of an accusatory instrument, then that’s an unlawful restraint of your liberty. If they cannot produce the evidence proving their jurisdiction to restrain you, the judge has no choice—it’s a summary proceeding—he must order you released. 

This is the most common cause of loss of jurisdiction. 

To send you to jail in New York, they have to have commitment papers. In other states, they’re called mittimus papers. Many things must be in place before they can incarcerate you.

Many times in court these judges will say “If you raise that again, I’ll throw you in jail for contempt.” If you raise it again, you’re off to jail allegedly on the basis of contempt. One problem—nobody’s signing off on it. The sheriff’s holding you without any mittimus papers. 

For a fellow in South Carolina, the habeas worked under exactly these conditions. 

New York Civil Practice Law and Rules, Article 70, Habeas Corpus

§ 7001. Application of article; special proceeding. Except as otherwise prescribed by statute, the provisions of this article are applicable to common law or statutory writs of habeas corpus and common law writs of certiorari to inquire into detention. A proceeding under this article is a special proceeding.

(From Black’s 7th: certiorari [Law Latin “to be more fully informed”] An extraordinary writ issued by an appellate court, at its discretion, directing a lower court to deliver the record in the case for review.)

Article 78 proceedings are purportedly to cover the writs of prohibition, mandamus and certiorari, which they claim were abolished and incorporated into this statute. But common law certiorari is still available. So maybe mandamus and prohibition are available. Maybe statutory habeas corpus is the article 440 motion?

§ 7002. Petition. 

(a) By whom made. A person illegally imprisoned or otherwise restrained in his liberty within the state, or one acting on his behalf or a party in a child abuse proceeding subsequent to an order of the family court, may petition without notice for a writ of habeas corpus to inquire into the cause of such detention and for deliverance. A judge authorized to issue writs of habeas corpus having evidence, in a judicial proceeding before him, that any person is so detained shall, on his own initiative, issue a writ of habeas corpus for the relief of that person.

A person illegally imprisoned or otherwise restrained of his liberty . . .

This could mean imprisonment, bail, probation from criminal conviction if conviction was done without jurisdiction

. . . within the state or one acting on his behalf, or a party to a child abuse proceeding subsequent to an order of the family court . . . 

So someone acting on your behalf could do the habeas, but I wouldn’t sign it on his behalf. I’d put “per his consent.” They do everything they can to attempt to defeat the writ, and that’s punishable civilly and it’s criminal

. . . may petition without notice for a writ of habeas corpus to inquire into the cause of such detention and for deliverance. . . .

That means that it’s not going to commence like a regular civil lawsuit, where you serve them a summons and complaint, and they have twenty days to answer. No. When that writ is filed, it’s NOW. They have to bring it on now. It takes precedence over criminal trials. If they tell you “The judge is busy in a criminal trial.” Tell him to take a break. It’s immediate, without notice.

. . . . A judge authorized to issue writs of habeas corpus, having evidence in a judicial proceeding before him, that any person is so detained, shall, on his own initiative, issue a writ of habeas corpus for the release that person. . . . 

If he has the evidence, he has to do it. What’s the evidence? If you have nothing else, your verified, sworn statement should be sufficient to get the issuance of the writ. 

§ 7002. Petition. 

 (b) To whom made. Except as provided in paragraph five of this subdivision, a petition for the writ shall be made to:

1. the supreme court in the judicial district in which the person is detained; or

2. the appellate division in the department in which the person is detained; or

3. any justice of the supreme court; or

4. a county judge being or residing within the county in which the person is detained; where there is no judge within the county capable of issuing the writ, or if all within the county capable of doing so have refused, the petition may be made to a county judge being or residing within an adjoining county.

5. in a city having a population of one million or more inhabitants, a person held as a trial inmate in a city detention institution shall petition for a writ to the supreme court in the county in which the charge for which the inmate is being detained is pending. Such inmate may also petition for a writ to the appellate division in the department in which he is detained or to any justice of the supreme court provided that the writ shall be made returnable before a justice of the supreme court held in the county in which the charge for which the inmate is being detained is pending.

So you can go to the (1) Supreme Court, (2) the Appellate Division or (3) any Justice of the Supreme Court. Why do they say it that way? Why say Supreme Court or any Justice of the Supreme Court. Remember the Thornton thing. Maybe you can call your own common law court of record and then the judge won’t have any choice in the matter. Another good approach is to get all three judges of the Appellate Division to do it. Get those three judges to sit en bank and do it. Or, if you know where the Supreme Court Judge lives, you could go to his house to get him to do it. Rick has done that.

This section of the CPLR tells you exactly how to get this writ issued.

When you go in they try to switch it on you by issuing an order to show cause. Wait a minute. The CPLR doesn’t say anything about an order to show cause why the writ shouldn’t issue. That’s just a trap. Tell them “No. I don’t want an order to show cause. I want the writ. You get me before the court to have a bona fide hearing.”

You don’t just issue this guy an order to show cause, because he’ll come in and say “I did it because the moon is made of blue cheese.” Oh. OK. Well, we’re not going to issue it. There’s no provision in the CPLR for that. 

On a traffic issue, you still go to the Supreme Court to get the writ issued. You don’t go to the judge in the traffic court, because he hasn’t been given jurisdiction. Look at Section 7002(b) To Whom Made. It tells you right there. In some other states, you go to the clerk first. 

Here’s something they don’t tell you: The judge basically witnesses the issuance of the writ by the clerk. Remember, a writ is only a legal process. The writ has one function: To get you before the court. The forms I’ve seen in Bender’s Book of Forms show the statement “By the court clerk” and then it says “Witnessed, the Honorable so-and-so, one of the Justices of our Supreme Court . . . .” That tells me that the clerk is supposed to issue the writ, and the judge witnesses it. 

The first habeas issued in New York was in 1778. Hadden petitioned for it, but Justice John Jay couldn’t issue it because Jay hadn’t yet gotten his commission from the state to be a judge. They had to write the judge’s commission before he could write the writ. So, which supreme court judges are commissioned? According to June Maxam, most of them don’t have oaths and bonds. 

§ 7002. Petition. 

 (c) Content. The petition shall be verified and shall state, or shall be accompanied by an affidavit which shall state,

1. that the person in whose behalf the petition is made is detained, naming the person by whom he is detained and the place of detention if they are known, or describing them if they are not known; where the detention is by virtue of a mandate, a copy of it shall be annexed to the petition, or sufficient reason why a copy could not be obtained shall be stated;

2. the cause or pretense of the detention, according to the best knowledge and belief of the petitioner;

3. that a court or judge of the United States does not have exclusive jurisdiction to order him released;

4. if the writ is sought because of an illegal detention, the nature of the illegality;

5. whether any appeal has been taken from any order by virtue of which the person is detained, and, if so, the result;

6. the date, and the court or judge to whom made, of every previous application for the writ, the disposition of each such application and of any appeal taken, and the new facts, if any, presented in the petition that were not presented in any previous application; and

7. if the petition is made to a county judge outside the county in which the person is detained, the facts which authorize such judge to act.

§ 7002. Petition. 

(c) Content.  The petition shall be verified . . . 

Look up the definition of verified. It’s not just saying that “I declare under penalty of perjury.” It has to be a statement that’s sufficient enough to impress upon the conscience the penalty for lying. There are many New York cases saying that. In fact, New York practice has some in it, which is very good. 

Look up acknowledgement, look up verification. One way to do it where you can’t go wrong is to look at it in the Criminal Procedure Law. There it tells you that acknowledgement is in the same manner as deeds are sworn to. The affidavits we’ve been using have come right out of the Notary Public Handbook, a Guide for New York by Alfred E. Piombino. If you use those formats, you really can’t go wrong. Piombino is one of the foremost authorities on notaries, and he says this is how it has to be done. 

§ 7002. Petition. 

(c) Content. The petition shall be verified and shall state, or shall be accompanied by an affidavit which shall state,

1. that the person in whose behalf the petition is made is detained, naming the person by whom he is detained and the place of detention if they are known, or describing them if they are not known; where the detention is by virtue of a mandate, a copy of it shall be annexed to the petition, or sufficient reason why a copy could not be obtained shall be stated;

This is important. It’s talking about the four-corner statements of an affidavit: Who, when, where, and how:

Who1:
the person in whose behalf the petition is made
Who2:
the person by whom he is detained, if they are known
Where:
the place of detention, if they are known

What:
if by virtue of a mandate, a copy of it shall be attached to the petition

How:
It has to state the cause or pretense of the detention according to the best knowledge and belief of the petitioner.

When:
The date and the court or judge to whom made . . .

Don’t attach a copy of their commitment papers, because that’s the proof they need that the habeas is without merit. If you attach their commitment papers then you’ve agreed that it’s valid mittimus papers. If they don’t have a complaint commencing an action, how can they have the jurisdiction to restrain you? How can they have mittimus papers? Do you want to go through and argue that the judge didn’t have the jurisdiction to issue the commitment papers and therefore . . .? 

Here’s the answer: Where it says: Where the detention is by virtue of a mandate (mittimus papers or commitment papers), a copy of it shall be annexed to the petition, or  sufficient reason why a copy could not be obtained shall be stated.

“I couldn’t get a copy of the mandate because there is none. No court had jurisdiction to issue any mandate or mittimus papers because there was no action commenced against me by the filing of a proper accusatory instrument.” Is that sufficient reason? You bet. So they didn’t turn on the switch to the power saw. 

If you read the Criminal Procedure Law, when does it say that the District Attorney is authorized to go to the grand jury? He can go to the grand jury when there’s a felony complaint filed in the local court. Remember, the first step of a criminal action is the filing of a felony complaint. That’s how it has to be commenced. You go to the local criminal court and file the felony complaint. Then the district attorney can go to the DA.

Without the complaint, there is no evidence of a crime. They didn’t commence an action because there was no proper accusatory instrument (felony complaint) sworn by a competent fact witness or victim and filed with the court. All their process is defective, including the mittimus or commitment papers.

They try everything not to issue the habeas. The judge may say that “Based on the record, we think . . .”  

That’s when you tell the judge “Wait a minute. Without that complaint, you don’t have the evidence to make that determination, so I’m refusing your order for cause, and I’m asking you to vacate it and give me a hearing.”

Jimmy Garafalo got the only writ I’ve ever seen issued, but they disobeyed it. They usually do everything they can to moot the habeas. Usually, they throw you out of jail to moot the habeas. 

§ 7002. Petition. 

(c) Content. (continued)  . . . which shall state,

2. the cause or pretense of the detention, according to the best knowledge and belief of the petitioner;

The next part, Paragraph (3), ties right in with Title 40§3111 and with the State Law sections that Richard talked about earlier, which are the state counterpart of Title 40§3111. 

§ 7002. Petition. 

(c) Content. (continued)  . . . which shall state,

3. that a court or judge of the United States does not have exclusive jurisdiction to order him released;

Why would that be pertinent? Why would they have that in there? Is this because as a US citizen you’re not allowed to question the debt of the United States, and therefore if you went to jail for not paying traffic or anything else, you’d have to put this in there. At that point, you’d have to show the facts I presume. Except, that you have a nice neat little way of challenging jurisdiction that’s kryptonite, which is the lack of the commencement by the complaint. It’s right in their own books. This isn’t some crazy, wild patriotic extremist nonsense. So if it is, then it’s their fault.

§ 7002. Petition. 

(c) Content. (continued)  . . . which shall state,

4. if the writ is sought because of an illegal detention, the nature of the illegality;

We’ve covered that in one nice, neat little paragraph. 

§ 7002. Petition. 

(c) Content. (continued)  . . . which shall state,

5. whether any appeal has been taken from any order by virtue of which the person is detained, and, if so, the result;

If you’re saying that “I don’t have any order because no court had any jurisdiction to issue it,” then I think that (5) is kind of a moot point. You may, however, want to reiterate that by saying that “No appeal has been taken because there is no order.”

§ 7002. Petition. 

(c) Content. (continued)  . . . which shall state,

6. the date, and the court or judge to whom made, of every previous application for the writ, the disposition of each such application and of any appeal taken, and the new facts, if any, presented in the petition that were not presented in any previous application; and

That’s the content of the writ. That’s what has to be in there in order for the writ to fly. If you’ve met all these requirements, then it goes. 

By the way, there is no filing fee for habeas. Later, we’ll go through the procedure on how to get it enforced. Right now we’re looking at the content—what has to be in it—so you understand what you can use it for and what you can’t use it for. It’s to challenge an illegal detention that’s done without jurisdiction. I don’t know about all the other kinds of habeas. I’ve heard of habeas corpus to get property released. I have no idea how it’s constructed. I’m sure it’s similar, but without making a detailed study I couldn’t tell you. 

I do know that it works, and I’ve seen it work more than once. In fact, in the past year-and-a-half, I’ve known two or three people for whom it’s worked. 

§ 7003. When the writ shall be issued. 

(a) Generally. The court to whom the petition is made shall issue the writ without delay on any day, or, where the petitioner does not demand production of the person detained or it is clear that there is no disputable issue of fact, order the respondent to show cause why the person detained should not be released. If it appears from the petition or the documents annexed thereto that the person is not illegally detained or that a court or judge of the United States has exclusive jurisdiction to order him released, the petition shall be denied.

(b) Successive petitions for writ. A court is not required to issue a writ of habeas corpus if the legality of the detention has been determined by a court of the state on a prior proceeding for a writ of habeas corpus and the petition presents no ground not theretofore presented and determined and the court is satisfied that the ends of justice will not be served by granting it.

(c) Penalty for violation. For a violation of this section in refusing to issue the writ, a judge, or, if the petition was made to a court, each member of the court who assents to the violation, forfeits to the person detained one thousand dollars, to be recovered by an action in his name or in the name of the petitioner to his use. 

It’s not discretionary. It’s mandatory. 

§ 7003. When the writ shall be issued. 

(a) Generally. The court to whom the petition is made shall issue the writ without delay on any day (it’s not like “Oh come back, we’re closed.”), or, where the petitioner does not demand production of the person detained or it is clear that there is no disputable issue of fact, order the respondent to show cause why the person detained should not be released. 

In that instance, the judge can order the respondent to show cause why the person shouldn’t be released. So, this applies where you don’t demand the production of the person detained, or where there is no disputable issue of fact. How would you know that? That’s almost impossible. It’s under those circumstances that the judge can issue the order to show cause. If you asked for your body to be produced before the court, there it goes, right there because he’s missing one of those conditions. If they don’t want to dispute the facts, then what’s the point of ordering them to show cause why you shouldn’t be released.  The order to show cause thing is a trap. 

§ 7003. When the writ shall be issued. 

(a) Generally. (continued) . . . If it appears from the petition or the documents annexed thereto that the person is not illegally detained or that a court or judge of the United States has exclusive jurisdiction to order him released, the petition shall be denied.

I can’t tell you how many people in the early days of this had their petitions denied. I couldn’t figure out why. Number one, we weren’t doing the proper challenge to jurisdiction; and number two, we weren’t showing that no court or judge of the United States did not have exclusive jurisdiction. The presumption thing on this fourteenth amendment citizenship is really strong. 

When Jimmy did his, his basic thing was that all parties are in agreement that I’m unlawfully restrained of my liberty, see attachment number 1, which was his Declaration of Allegiance to an American Republic—all LB’s stuff. They took it in there, and Ray didn’t even have to wait two hours, and that writ was issued right then and there. Ray sent us a copy, and Richard and I contacted a process server to have it served on an IRS guy here in Buffalo. It was like an explosion. If we knew then what we know now about removal . . . It was devastating. Why? The doctrine of equitable estoppel. That judge knew that he had no choice. But the judge dropped the ball when those agents didn’t come to the habeas hearing. The judge is required to issue an writ of attachment and arrest them.

Section 7003. When the writ shall be issued.

(b) Successive petitions for writ. A court is not required to issue a writ of habeas corpus if the legality of the detention has been determined by a court of the state on a prior proceeding for a writ of habeas corpus and the petition presents no ground not theretofore presented and determined and the court is satisfied that the ends of justice will not be served by granting it.

They’re not required to issue the writ if the legality of the detention has been determined by a court of the state on a prior proceeding.

Again, it has to be the same facts. If you screwed it up, you have to go back on a new set of facts.

Section 7003. When the writ shall be issued.

(c) Penalty for violation. For a violation of this section in refusing to issue the writ, a judge, or, if the petition was made to a court, each member of the court who assents to the violation, forfeits to the person detained one thousand dollars, to be recovered by an action in his name or in the name of the petitioner to his use. 

If they jack you around and don’t let you have the issuance of the writ, then it’s a thousand dollars a day fine. They don’t tell you it’s per day, but it’s per day. That’s what a lot of the case law says. Well, at least in Ohio. I haven’t looked at New York’s under that one, but I would bet it is. They cannot deny you the writ if it’s properly done. 

“Oh, order to show cause? I don’t think so judge. Unless you have these two requirements here. If these facts are not disputable, then order me released right now. What’s the point of having an order to show cause hearing? I don’t think so. Unless they can show these facts are in dispute, they have to release me. It’s mandatory. It’s ministerial.”

(Remember, before we had “Content of the Petition.” Now we’re talking about “Content of the Writ.”)

§ 7004. Content of writ. 

(a) For whom issued. The writ shall be issued on behalf of the state, and where issued upon the petition of a private person, it shall show that it was issued upon his relation.

(b) To whom directed. The writ shall be directed to, and the respondent shall be, the person having custody of the person detained.

(c) Before whom returnable. A writ to secure the discharge of a person from a state institution shall be made returnable before a justice of the supreme court or a county judge being or residing within the county in which the person is detained; if there is no such judge it shall be made returnable before the nearest accessible supreme court justice or county judge. In all other cases, the writ shall be made returnable in the county where it was issued, except that where the petition was made to the supreme court or to a supreme court justice outside the county in which the person is detained, such court or justice may make the writ returnable before any judge authorized to issue it in the county of detention.

(d) When returnable. The writ may be made returnable forthwith or on any day or time certain, as the case requires.

(e) Expenses; undertaking. A court issuing a writ directed to any person other than a public officer may require the petitioner to pay the charges of bringing up the person detained and to deliver an undertaking to the person having him in custody, in an amount fixed by the court, to pay the charges for taking back the person detained if he should be remanded. Service of the writ shall not be complete until such charge is paid or tendered and such undertaking is delivered. 

§ 7004. Content of writ. 

(a) For whom issued. The writ shall be issued on behalf of the state, . . .

That’s why it always says “The people of the State of New York ex rel the poor guy locked up in jail. Keep that in mind, because that comes into play later. 

§ 7004. Content of writ. 

(a) For whom issued. (continued) . . . and where issued upon the petition of a private person, it shall show that it was issued upon his relation.

So, if you just march in there with a thing that says “People of the State of New York vs. Respondent” then it’s almost like a public thing I would think. 

The other way would be “The People of the State of New York upon the relation of John Doe,” and that seems to be the private way to do it. I use that, and so what if it’s wrong, because mistakes in the caption are inconsequential anyway. They can’t deny it just for that. 

§ 7004. Content of writ. 

 (b) To whom directed. The writ shall be directed to, and the respondent shall be, the person having custody of the person detained.

So don’t name the judge, and the court clerk, and everybody within a hundred mile radius. Who is the keeper of the Key: The sheriff, the city police chief, whatever. That’s the respondent.

§ 7004. Content of writ. 

(c) Before whom returnable. A writ to secure the discharge of a person from a state institution shall be made returnable before a justice of the supreme court or a county judge being or residing within the county in which the person is detained; if there is no such judge it shall be made returnable before the nearest accessible supreme court justice or county judge. In all other cases, the writ shall be made returnable in the county where it was issued, except that where the petition was made to the supreme court or to a supreme court justice outside the county in which the person is detained, such court or justice may make the writ returnable before any judge authorized to issue it in the county of detention.

So, if you go to a judge in Monroe County for a guy who’s detained in Erie County, the judge can make it returnable before the judge in Erie County. That’s all that section is telling you. 

§ 7004. Content of writ. 

(d) When returnable. The writ may be made returnable forthwith (I like that—right away.) or on any day or time certain, as the case requires.

Remember in “County of Riverside vs. McLaughlin” they have on the outside seventy-two hours to get you before the judge if they’ve arrested you without a warrant. The same principle will apply here. They can’t wait ten months to bring you before the judge. They have to do it right away. 

§ 7004. Content of writ. 

(e) Expenses; undertaking. A court issuing a writ directed to any person other than a public officer may require the petitioner to pay the charges of bringing up the person detained and to deliver an undertaking to the person having him in custody, in an amount fixed by the court, to pay the charges for taking back the person detained if he should be remanded. Service of the writ shall not be complete until such charge is paid or tendered and such undertaking is delivered. 

Well, about the “person other than a public officer” part. In my mind, that means that as long as you’re held by the cops or sheriff or whatever you shouldn’t have to be posting any payment. 

§ 7005. Service of the writ. A writ of habeas corpus may be served on any day. Service shall be made by delivering the writ and a copy of the petition to the person to whom it is directed. If he cannot with due diligence be found, the writ may be served by leaving it and a copy of the petition with any person who has custody of the person detained at the time. Where the person to whom the writ is directed conceals himself or refuses admittance, the writ may be served by affixing it and a copy of the petition in a conspicuous place on the outside either of his dwelling or of the place where the person is detained and mailing a copy of the writ and the petition to him at such dwelling or place, unless the court which issues the writ determines, for good cause shown, that such mailing shall be dispensed with, or directs service in some other manner which it finds reasonably calculated to give notice to such person of the proceeding. If the person detained is in the custody of a person other than the one to whom the writ is directed, a copy of the writ may be served upon the person having such custody with the same effect as if the writ had been directed to him. 

§ 7005. Service of the writ. A writ of habeas corpus may be served on any day . . . .

Other civil process is not like that. Some of them you can’t serve on Sundays.

§ 7005. Service of the writ. (continued) . . . Service shall be made by delivering the writ and a copy of the petition to the person to whom it is directed.

OK. That’s the respondent. 

§ 7005. Service of the writ. (continued) . . . If he cannot with due diligence be found, the writ may be served by leaving it and a copy of the petition with any person who has custody of the person detained at the time.

So, if they won’t let you in to serve it on the sheriff, give it to the deputy at the gate. 

§ 7005. Service of the writ. (continued) . . . Where the person to whom the writ is directed conceals himself or refuses admittance, the writ may be served by affixing it and a copy of the petition in a conspicuous place on the outside either of his dwelling or of the place where the person is detained and mailing a copy of the writ and the petition to him at such dwelling or place, unless the court which issues the writ determines, for good cause shown, that such mailing shall be dispensed with, or directs service in some other manner which it finds reasonably calculated to give notice to such person of the proceeding.

So, tape it to the glass doors on the front of the jail and it’s served. 

Anyway, that covers service. You can read that for yourself. It’s pretty elementary.

§ 7006. Obedience to the writ. 

(a) Generally; defects in form. A person upon whom the writ or a copy thereof is served, whether it is directed to him or not, shall make a return to it and, if required by it, produce the body of the person detained at the time and place specified, unless the person detained is too sick or infirm to make the required trip. A writ of habeas corpus shall not be disobeyed for defect of form so long as the identity of the person detained may be derived from its contents.

(b) Compelling obedience. If the person upon whom the writ or a copy thereof is served refuses or neglects fully to obey it, without showing sufficient cause, the court before whom the writ is returnable, upon proof of its service, shall forthwith issue a warrant of attachment against him directed to the sheriff in any county in which such person may be found requiring him to be brought before the court issuing the warrant; he may be ordered committed in close custody to the county jail until he complies with the order of the court. Where such person is a sheriff, the warrant shall be directed to a person specifically designated to execute it. Such person shall have power to call to his aid the same assistance as the sheriff in executing the warrant; a sheriff shall be committed to a jail in a county other than his own.

(c) Precept to bring up person detained. A court issuing a warrant of attachment as prescribed in subdivision (b) may at the same time, or thereafter, issue a precept to the person to whom the warrant is directed ordering him immediately to bring before the court the person detained. 

§ 7006. Obedience to the writ. 

(a) Generally; defects in form. A person upon whom the writ or a copy thereof is served, whether it is directed to him or not, shall make a return to it . . . 

OK. A return to the writ isn’t just a letter saying “Oh, the judge told us to do it. We got an order.” No. He has to swear under oath and dispute the facts in the writ or admit them and show why he’s entitled to hold you. It’s just not somebody showing up in court and verbally doing it. It has to be in writing under oath. Check it out. Don’t take my word for it. Go to CJS, go to American Law Review, Corpus Juris Secundum, or Words and Phrases. Look up the definition of “returns.”

§ 7006. Obedience to the writ. 

(a) Generally; defects in form. (continued) . . . and, if required by it, produce the body of the person detained at the time and place specified, unless the person detained is too sick or infirm to make the required trip. 

That’s the only reason they can have for not bringing you (to the habeas hearing).

§ 7006. Obedience to the writ. 

(a) Generally; defects in form. (continued) . . . A writ of habeas corpus shall not be disobeyed for defect of form so long as the identity of the person detained may be derived from its contents.

So, even if you screw it up a little bit, they still can’t ignore it. 

§ 7006. Obedience to the writ. 

(b) Compelling obedience. If the person upon whom the writ or a copy thereof is served refuses or neglects fully to obey it, without showing sufficient cause, the court before whom the writ is returnable, upon proof of its service, —(It’s very important to have your affidavit of service.)— shall forthwith issue a warrant of attachment against him directed to the sheriff in any county in which such person may be found requiring him to be brought before the court issuing the warrant; he may be ordered committed in close custody to the county jail until he complies with the order of the court. Where such person is a sheriff, the warrant shall be directed to a person specifically designated to execute it. —(That’s usually the County Coroner)— Such person shall have power to call to his aid the same assistance as the sheriff in executing the warrant; a sheriff shall be committed to a jail in a county other than his own.

So that means the County Coroner . . . Content lost. End of tape one, side one.

§ 7006. Obedience to the writ. 

(c) Precept to bring up person detained. A court issuing a warrant of attachment as prescribed in subdivision (b) may at the same time, or thereafter, issue a precept to the person to whom the warrant is directed ordering him immediately to bring before the court the person detained. 

That’s basically an order to the person detaining him after the arrest to bring the detained person before the court again. Like I said, they can hold him in jail, issue the precept, he’s gotta do it or he sits there.

§ 7007. Warrant preceding or accompanying writ. A court authorized to issue a writ of habeas corpus, upon satisfactory proof that a person is wrongfully detained and will be removed from the state or suffer irreparable injury before he can be relieved by habeas corpus, shall issue a warrant of attachment directed to an appropriate officer requiring him immediately to bring the person detained before the court. A writ of habeas corpus directed to the person having custody of the person detained shall also be issued. Where it appears that the detention constitutes a criminal offense, the warrant may order the apprehension of the person responsible for the detention, who shall then be brought before the court issuing the warrant and examined as in a criminal case.

This section covers warrants of attachment. If the guy’s about to be removed from the State or suffer an irreparable injury, they can expedite and issue the writ ex parte and bring you all in before the court to prevent any harm to you. 

The next section is pertinent. I’m going to leave some of this for you to study on your own, because I want to have time to cover the process. 

§ 7008. Return. 

(a) When filed and served. The return shall consist of an affidavit to be served in the same manner as an answer in a special proceeding and filed at the time and place specified in the writ, or, where the writ is returnable forthwith, within twenty-four hours after its service.

(b) Content. The affidavit shall fully and explicitly state whether the person detained is or has been in the custody of the person to whom the writ is directed, the authority and cause of the detention, whether custody has been transferred to another, and the facts of and authority for any such transfer. A copy of any mandate by virtue of which the person is detained shall be annexed to the affidavit, and the original mandate shall be produced at the hearing; where the mandate has been delivered to the person to whom the person detained was transferred, or a copy of it cannot be obtained, the reason for failure to produce it and the substance of the mandate shall be stated in the affidavit. 

§ 7008. Return. 

(a) When filed and served. The return shall consist of an affidavit to be served in the same manner as an answer in a special proceeding and filed at the time and place specified in the writ, or, where the writ is returnable forthwith, within twenty-four hours after its service.

They have a duty to make this affidavit right away. They can’t be screwing around and show up on court saying “Oh well, this is why we’re doing it verbally.” No way. It says right here that it has to be an affidavit. 

§ 7008. Return. 

(b) Content. The affidavit shall fully and explicitly state whether the person detained is or has been in the custody of the person —(That means they have to say “Yeah. We got him.”)— to whom the writ is directed, the authority and cause of the detention, —(They filed a criminal complaint commencing a criminal action against him in the Town of Chili Court.)— whether custody has been transferred to another, and the facts of and authority for any such transfer. A copy of any mandate by virtue of which the person is detained shall be annexed to the affidavit, and the original mandate shall be produced at the hearing; —(The order of the court, made under seal, with all the other required items. It’s not just the order signed by the judge saying “Throw him in jail. They have to have the whole ball of wax, including the complaint that started it off.”)— where the mandate has been delivered to the person to whom the person detained was transferred, or a copy of it cannot be obtained, the reason for failure to produce it and the substance of the mandate shall be stated in the affidavit. 

§ 7009. Hearing. 

(a) Notice before hearing. Where the detention is by virtue of a mandate, the court shall not adjudicate the issues in the proceeding until written notice of the time and place of the hearing has been served either personally eight days prior to the hearing, or in any other manner or time as the court may order,

1. where the mandate was issued in a civil cause, upon the person interested in continuing the detention or upon his attorney; or,

2. where a person is detained by order of the family court, or by order of any court while a proceeding affecting him is pending in the said family court, upon the judge who made the order. In all such proceedings the court shall be represented by the corporation counsel of the city of New York, or outside the city of New York, by the county attorney; or,

3. in any other case, upon the district attorney of the county in which the person was detained when the writ was served and upon the district attorney of the county from which he was committed.

(b) Reply to return. The petitioner or the person detained may deny under oath, orally or in writing, any material allegation of the answering affidavits or allege any fact showing that the person detained is entitled to be discharged.

(c) Hearing to be summary. The court shall proceed in a summary manner to hear the evidence produced in support of and against the detention and to dispose of the proceeding as justice requires.

(d) Sickness or infirmity of person detained. Where it is proved to the satisfaction of the court that the person detained is too sick or infirm to be brought to the appointed place, the hearing may be held without his presence, may be adjourned, or may be held at the place where the prisoner is detained.

(e) Custody during proceeding. Pending final disposition, the court may place the person detained in custody or parole him or admit him to bail as justice requires. 

§ 7009. Hearing. 

(b) Reply to return. The petitioner or the person detained may deny under oath, orally or in writing, any material allegation of the answering affidavits or allege any fact showing that the person detained is entitled to be discharged.

So, if you do happen to get an affidavit, which you probably have a better chance of seeing God tomorrow, you have to rebut anything of substance in there and deny it, and allege something to overcome it.

§ 7009. Hearing. 

(c) Hearing to be summary. The court shall proceed in a summary manner to hear the evidence produced in support of and against the detention and to dispose of the proceeding as justice requires.

The rest of Article 70 on Habeas Corpus just goes through determination of the proceeding,, etc., appeals from it and redetention after discharge. (Those sections are included for your personal study.)

§ 7010. Determination of proceeding. 

(a) Discharge. If the person is illegally detained a final judgment shall be directed discharging him forthwith. No person detained shall be discharged for a defect in the form of the commitment, or because the person detaining him is not entitled to do so if another person is so entitled. A final judgment to discharge a person may be enforced by the court issuing the order by attachment in the manner prescribed in subdivision (b) of section 7006.

(b) Bail. If the person detained has been admitted to bail but the amount fixed is so excessive as to constitute an abuse of discretion, and he is not ordered discharged, the court shall direct a final judgment reducing bail to a proper amount. If the person detained has been denied bail, and he is not ordered discharged, the court shall direct a final judgment admitting him to bail forthwith, if he is entitled to be admitted to bail as a matter of right, or if it appears that the denial of bail constituted an abuse of discretion. Such judgment must fix the amount of bail, specify the time and place at which the person detained is required to appear, and order his release upon bail being given in accordance with the criminal procedure law.

(c) Remand. If the person detained is not ordered discharged and not admitted to bail, a final judgment shall be directed dismissing the proceeding, and, if he was actually produced in court, remanding him to the detention from which he was taken, unless the person then detaining him was not entitled to do so, in which case he shall be remanded to proper detention. 

§ 7011. Appeal. An appeal may be taken from a judgment refusing to grant a writ of habeas corpus or refusing an order to show cause issued under subdivision (a) of section 7003, or from a judgment made upon the return of such a writ or order to show cause. A person to whom notice is given pursuant to subdivision (a) of section 7009 is a party for purposes of appeal. The attorney-general may appeal in the name of the state in any case where a district attorney might do so. Where an appeal from a judgment admitting a person to bail is taken by the state, his release shall not be stayed thereby. 

§ 7012. Redetention after discharge. A person discharged upon the return of a writ of habeas corpus shall not be detained for the same cause, except by virtue of a subsequent lawful mandate.

Section II:  Executing and Enforcing the Writ.

You’ve seen the requirements of the petition. You’ve seen how they have to issue the writ. You’ve seen what’s required to overcome the writ, which is the return. Now, I’m going to show how we’ve previously done these for people in jail and how we’ve been stonewalled, and what we did to overcome it. People whine all the time about how “They won’t let me get the papers to them in the jail,” and this and that. Hey, give me a break. If you don’t understand this stuff, they’ll do this because they know they can get away with it. If you open the book, read the book and think about what you’re reading, you’ll be prepared for this mentally, and they won’t get around you. 

Let me reiterate the disclaimer: This is only for private use. This is not for public use. This is for informational purposes only. We’re not attorneys. We don’t give legal advice. We study what we see in the books that are so kindly published by our benevolent government. 

Once you’ve prepared the Petition for Writ of Habeas Corpus and the Writ of Habeas Corpus you have to get it filed so that they can issue it. 

Normally the County Clerks want X-amount of dollars for the filing fee and the RJI (Request for Judicial Intervention). It’s a lot of dough.

When you look in the Uniform Rules of Procedure for the Supreme and County Courts . . . It used to be under 202.6, but they revised it and I can’t tell you where it is now. But what it says is that “The filing fees and the fees for the RJI are waived when the person detained is institutionalized.”

I had the occasion to take one in one time for someone down in Buffalo. The chief administrative judge, Mr. Vincent Doyle, was very kind to see me. He didn’t have to do it. I went in and told the lady what I wanted, and she said “Sure. Wait here.” It took about half-an-hour. He came out to talk to us and I told him that I’d like to do this habeas, but the clerk downstairs won’t file it without a filing fee. He said “Well, he’s not institutionalized.” I said, “Well, he’s in the Erie County Holding Center down here, and that is a penal institution, is it not?” The judge smiled and he said “Go right down there and I’ll take care of it.” He was testing me to see if I knew what I was talking about. That’s one of the first things you’ll have. 

Let’s say that you have the habeas prepared in the name of your friend, and now he has to sign it, so you go down to the jail. 

They tell you “We’re not giving him that. You have to come back under visiting hours, or you have to mail it in.” 

“I don’t think so, blue eyes. You’re holding this guy without jurisdiction. Just so I have this straight, you are not going to assist in the issuance of this writ?”  

“Yeah.”

“Do you understand that the penalty for interfering with the issuance of the writ is $1,000 a day?”

“What are you, some kind of a lawyer?”

“No, I’m not, but I have this book here. Do you want to read it?”

“No. Get out of here.”

This happened to me. They did this. 

I said, “OK. I guess I’ll have to go see the judge.”

The guy got really snotty with me. His name was sergeant Wing. Wing said to me “Yeah. I guess you’ll just have to go see the judge.”

I grinned at them and said “I’ll be back.”

I went to the Supreme Court Judge’s chambers.

The secretary said “Can I help you?”

I said “Boy, I hope so.”

She said “Well, what do you want?”

I told her that “I’d like to report some crimes being committed in the county jail at this very moment.”

Her eyes got wide and she said “What kind of crimes?”

I said “I’m not really sure, but I think they’re felonies. I really need to see the judge. I think that if I tell him, he’s going to have these people arrested.”

“I’ll talk to him for you. Can you tell me what happened?”

I said “Sure. I took this writ into the jail to have it notarized, and they just absolutely refused to take it into this girl and get it notarized. They said there was no notary, that I’d have to come back another day. I was very nice, but they just wouldn’t do it. In fact, they’re interfering with the issuance of the writ.”

She said “Let me have that. I’ll be right back.”

She wasn’t in that that judge’s chambers five minutes. 

She said “Take it over there right now, the problem’s solved.”

As I got around the corner and was walking in the door, this idiot was on the phone saying “I didn’t do anything judge. Honest. It was the County Attorney that told me to do it. I didn’t do anything.”

The judge was on the phone reaming him. 

I approached the window, smiled and slid the writ under the glass and I said “Thank you.”

Within ten minutes it was notarized. I took it to the county clerk’s for filing and they said “No problem, but there’s a fee.” 

I showed them the rules and they called the judge and then told me “You’re right, there is no fee.”

That was a Friday and Monday was President’s day. This was in St. Lawrence County. We didn’t’ hear anything for a while. On Thursday I got a call that she was out of Jail. 

The sprung prisoner said that they got the writ on Tuesday. Wednesday there was supposed to be a big County dinner, but they had to cancel it because they had to have this emergency meeting. About 10:00 am Wednesday, the sheriff threw her stuff on the bunk and said “Get out of here.” They kicked her right out. 

The did it to moot the writ. They couldn’t deal with the issue. Do you know what the issue was? It was the complaint thing, but I didn’t understand the significance of it. It was the very first writ that I ever saw work. 

They incarcerated a guy in Texas on a traffic issue. The guy’s wife got the writ signed and took it before the judge. The city prosecutor came in and tried to argue, but the guy said “Oh no. They haven’t made a return to the writ. They can’t say anything.” 

The judge looks at the prosecutor and asks “Was there a return?”

The prosecutor said “No.”

The judge said “Granted. Release him now.”

There’s no filing fee for the writ. If you encounter resistance at the jail, that’s how to do it. Go report it to the supreme court judge. It’s criminal. They’re not allowed to do this. Don’t take “No” for an answer. 

You get the writ into the prisoner and have it notarized. Now you take it back and file it with the court clerk. There’s no filing fee. Now they have to issue the writ to bring you before the judge. This is where it gets sticky. You really have to understand why they don’t have jurisdiction, because they’re going to try to slither around you.

The writ is brought in the name of who? The people of the State of New York.

In the criminal proceedings, the prosecutor represents who? The people of the State of New York.

If the prosecutor comes in and says that he doesn’t want the writ issued, then what is happening to you?

Your attorney is telling the judge that he doesn’t want the petition granted. OK? If he represents the people of the State of New York, and they’re the ones bringing the petition on your relation, why are you letting the prosecutor tell the judge “Don’t release him. We have him in jail on a criminal conviction.”

If you allow the prosecutor to stand there and defend the respondent’s position, you’re letting him flush you down the toilet. If it were me, I’d be saying “I object your honor. He’s not my attorney. He doesn’t have my consent to be here and represent me. And unless he’s willing to state on the record, unequivocally, that he’s here solely as the attorney for the respondent and he’s not representing the people of the State of New York, then I want you to order him to remain silent and not trespass on my petition.”

First things first. You cannot let that go by without objecting to it. If they allow it, and you’ve objected, you’ll preserve your objection. 

Question number two: “Where’s the return to the writ, and I don’t see the respondent here.”

Remember, you can’t have a hearing without all the parties present. If there is no return to the writ, then the writ’s unopposed. So “Your honor, this is a summary proceeding. You’re in your ministerial capacity. You have no evidence that I shouldn’t be released. You have a ministerial duty to do that and I request that you perform it and release me immediately.”

The chances of getting to that point and having the hearing are nil, unless they know that you don’t have an understanding of what you’re doing and they have your game plan. This happened recently in Virginia. The fellow didn’t really understand how to handle habeas. His wife did a tutor with me, typed the notes and took it to the jail with a habeas so he could sign it. They had his game plan and they were able to get around him. 

You need to have the understanding before it becomes necessary to apply the writ. That way, you’ll have a better chance. The main thing is “Where’s the return to the writ. They have no jurisdiction absent a return to the writ showing their authority to restrain me.”

If you start going outside these things and start to argue, forget it. You’ll hear the toilets flushing. 

Stay on point. 

If they issue the writ, and it’s served properly—which by the way is up to you, so look it up—and the guy doesn’t show up, the next thing will be a motion for a writ of attachment directed to arrest the respondent until he produces you at the hearing. They have to do it. It’s not discretionary. 

Question from the audience:

Suppose you’re out of state, and you’re pinched for no tail lights, and they put you in jail?

I recommend that you carry a boilerplate habeas with blank spaces for the county, state and the name of the respondent. If you have that and they haul you to jail, then tell them “I need a notary. I need to sign this and I want to see the judge.” They have a duty to do it. Whether or not they will is a different story, but remember what happens when they interfere with the issuance of it. 

There have been cases where prisoners have written the words habeas corpus  on the walls of their jail cell with their own excrement, and the courts have held that’s sufficient to get them before the judge. They had to do that because the jailers wouldn’t give them a pencil and paper. 

Question from the audience:

Do they have an obligation to give you law books to help yourself?

Yeah. But understand, their lack of authority to do something doesn’t mean they won’t do it. Usually you can’t say “They can’t do that.” Usually it’s “They shouldn’t do that,” or “They’re not authorized to do that.”

OK. So the scenario is “OK officer. You have a badge and a gun and an IQ of a hammer and you’re going to take me to jail for something that isn’t criminal? I’m a pretty prudent person, so I’m not going to resist. You have a duty to see that this habeas gets before the judge along with me.”

So, they don’t do it. Well, there will be a point where you will be released from in jail and if they don’t pull a Rodney King on you, deal with it then. That’s when you file criminal complaints and go after bonds and things like that. 

This habeas is for unlawful imprisonment and people need to know it. I don’t care if it’s federal or state. 

Jimmy Garafalo, they had him in jail. He filed a habeas and they brought him in on something else. So he said “Hey. What happened to my habeas?”

They said “Well, we’re here for this. By the way, we’re going to release you on your own recognizance. We want $50,000.”

“Let’s see, you’re holding me for failure to appear and I was never served a summons, and now you’re not going to let me go until I pay you $50,000. Isn’t that like kidnapping?”

“Tell you what. We’re going to release you on your own recognizance.”

Jimmy said “I haven’t been served a summons. You arrested me against my will for failure to appear, and you’re not going to let me out of jail unless I sign that document?”

“Well, yeah right.”

“Just so I’m clear, you’re not going to release me unless I sign that document in spite my unlawful imprisonment. 

“Right.”

So he signed under threat, duress and coercion, signed his name and he walked.

That was his habeas hearing. He challenged their authority to hold him. Why didn’t they have authority to hold him? Well, they never served him a summons and yet they issued a warrant for his failure to appear. 

You have to understand the law so you can stay on point. 

Rule number one: Never refuse to do anything, within reason, that they’re asking you. Just ask the question “What happens if I don’t do that? Oh, you’re going to take me in the back and pound the snot out of me. This is a no-brainer. Give me that pen.”

You’re up against a mindset of other people who don’t understand that what they’re doing is a violation of the Word, and they believe in this fictional false god, and you mess with their paradigm, they go unstable. 

Let me clarify: The prosecutor does not belong at the habeas hearing unless he’s willing to state that he does not represent the people. Now, most of the time, it will be the county attorney or the district attorney that they send in, but you have to raise the objection, because the respondent is there to explain his position by affidavit. He’s gotta do it. The sheriff—whoever’s holding you—is the one that has to respond to the writ. If you’re in the county jail, then it’s the sheriff. If you’re in the city jail, it’s the sheriff. If it’s the town cops, it’s the chief of police. He’s the one. 

If the district attorney is there, and he opens his mouth you have to object unless he’s willing to state that he’s not there to represent the people, because the people are bringing the writ on your relation. It’s to protect everyone’s interest in the liberty. Not just yours. It’s everybody’s. You just happen to be the victim of the unlawful restraint. 

The DA is there to try to flip it. By his presence he’s saying “Oh no your honor, the people don’t want this guy released, we gotta collect the public debt to pay the debts of the United States for these traffic tickets.”

They have to introduce evidence. You can put the respondent on the stand under oath and ask him pertinent questions:

“Did you incarcerate me on this date?”

“Yes.”

“Did you have a complaint?”

“Well, yeah. We had a traffic ticket.”

“Oh really. Have you ever read the criminal procedure law? Is a traffic ticket defined as an accusatory instrument?”

“Yes it is.”

“Oh Really. What section is that? I don’t think so.”

It won’t get to that point. They will not allow it. When they know that you know, then what usually happens is that they boot you to moot the writ, because if you’re no longer restrained of your liberty, then they don’t have to have hearing. That’s been my experience nearly every time. 

There is no time limit on the habeas. If you’ve been in jail fifty years and they didn’t have the jurisdiction to do hold you, you betcha. 

Regardless of the how or why or for what you’ve been incarcerated, if the incarceration is unlawful, the writ will lie. 

If you’re next door neighbor takes you and locks you in his basement and your next friend tells him “Hey, you have my buddy in your basement. Let him go,” and the guy won’t do it, your buddy can file a writ with the court, and the court will issue your neighbor the writ to bring you before the court and it will be granted if the imprisonment is unlawful. 

Now, if he’s locked you in his basement until the cops come to arrest you for murder, he might be able to make a case for a lawful imprisonment. So, it’s for any restraint of your liberty that’s unlawful. If they’ve arrested you for something that’s not criminal and forced you to pay bail and you can’t leave the county, you’re grinning. You can use it for that. 

In the event that there was a hearing held where they’re going to take evidence, then the first thing that I’d be doing is making objection to the lack of return to the writ. If they don’t have a return, they have nothing and you have everything. It’s a summary proceeding, just like summary judgment: There are no facts placed in dispute by the affidavit, the return. If there are no facts in dispute, they must issue the writ. If they try this business of issuing the order to show cause, then remember, there are two conditions present: either you’re not calling for the production of the body or there are no facts in dispute. Take your pick. If they don’t file the return timely, then you could make a case that they could do the order to show cause. But, here’s the problem: The judge is ministerial. He has no discretion to refuse it. 

Like I said earlier with LB’s administrative process and attaching it to the writ and saying that all parties are in agreement that I’m unlawfully restrained of my liberty . . . that speaks volumes. Now if they come back and try to argue anything at the hearing, you can invoke the doctrine of equitable estoppel, because they had a legal and moral duty to speak or respond to that paperwork and they didn’t do it, so they can’t take a different legal position now. In effect, that’s what they’re doing, because when they don’t respond, they agree with it. Now they want to try to oppose it. Doesn’t work it that way. It’s summary judgment via tacit procuration, is a good way to put it. There are no facts in dispute, so they can’t bring it up now. They’re estopped. They didn’t speak before, so they agreed. Now they can’t oppose it and take advantage of their own failure to respond when they had a duty to do it. 

Question from the audience:

If somebody’s in jail and they won’t see his vacate, could you do a habeas on the vacate?

Let’s say that you’re under a sentence of imprisonment without jurisdiction. You do a motion to vacate the judgment of conviction, but they deny it. You would appeal that denial. But that doesn’t necessarily stop you from applying the habeas. You can use the habeas to challenge the imprisonment. They’ll say you have to exhaust your administrative remedies first. They always want to say “Oh, you didn’t appeal.” 

“Maybe that’s true, but if the court didn’t have jurisdiction over the merits, then how could the appeals court have jurisdiction, so it’s a moot issue.”

Question from the audience:

How big is the writ?

The petition is two pages, and the writ itself is about one page. 

The substance of it is understanding how your imprisonment is unlawful, and how to stand on those grounds before the judge. The other stuff we covered on how to get the writ into the jail . . . It’s in the book. The book says how it’s done. When they don’t do it, go to the judge and let him tell them they have to do it. Then when it’s signed, bring it over and get it filed. 

I had another one in Cattaraugus county for a guy, and the girl wouldn’t waive the fee. I talked to the head guy. He wanted me to show him in the book. So we went to the library and showed him. He called the clerk and told her it was free. The judges thought we were terrorists. They all recused themselves and they wouldn’t do it. We had to go to Allegany county. 

It’s a good idea to carry one with you. I’m capable of writing my own in jail if I have to. I am going to print it off and carry it with me. These are like national ID, everybody should have one. 

No point in arguing with the guy on the side of the road. You can tell him. Be nice to him. If he’s going to be stupid enough to arrest you without jurisdiction to do it, rather than making him inflamed at you, then just drop it. You’ve done your duty by telling him.

By the way, most every other jurisdiction will have rules similar to this. So for those people in New York who will be doing this, look it up. Open the books. Study. That’s how you’re going to learn to do it. 

New York State Consolidated Laws — http://caselaw.lp.findlaw.com/nycodes/index.html

Civil Practice Law & Rules — http://caselaw.lp.findlaw.com/nycodes/c16.html

ARTICLE 70

HABEAS CORPUS

7001. Application of article; special proceeding.

7002. Petition.

(a) By whom made.

(b) To whom made.

(c) Content.

7003. When the writ shall be issued.

(a) Generally.

(b) Successive petitions for writ.

(c) Penalty for violation.

7004. Content of writ.

(a) For whom issued.

(b) To whom directed.

(c) Before whom returnable.

(d) When returnable.

(e) Expenses; undertaking.

7005. Service of the writ.

7006. Obedience to the writ.

(a) Generally; defects in form.

(b) Compelling obedience.

(c) Precept to bring up person detained.

7007. Warrant preceding or accompanying writ.

7008. Return.

(a) When filed and served.

(b) Content.

7009. Hearing.

(a) Notice before hearing.

(b) Reply to return.

(c) Hearing to be summary.

(d) Sickness or infirmity of person detained.

(e) Custody during proceeding.

7010. Determination of proceeding.

(a) Discharge.

(b) Bail.

(c) Remand.

7011. Appeal.

7012. Redetention after discharge.

§ 7001. Application of article; special proceeding. Except as otherwise prescribed by statute, the provisions of this article are applicable to common law or statutory writs of habeas corpus and common law writs of certiorari to inquire into detention. A proceeding under this article is a special proceeding.

§ 7002. Petition. 

(a) By whom made. A person illegally imprisoned or otherwise restrained in his liberty within the state, or one acting on his behalf or a party in a child abuse proceeding subsequent to an order of the family court, may petition without notice for a writ of habeas corpus to inquire into the cause of such detention and for deliverance. A judge authorized to issue writs of habeas corpus having evidence, in a judicial proceeding before him, that any person is so detained shall, on his own initiative, issue a writ of habeas corpus for the relief of that person.

(b) To whom made. Except as provided in paragraph five of this subdivision, a petition for the writ shall be made to:

1. the supreme court in the judicial district in which the person is detained; or

2. the appellate division in the department in which the person is detained; or

3. any justice of the supreme court; or

4. a county judge being or residing within the county in which the person is detained; where there is no judge within the county capable of issuing the writ, or if all within the county capable of doing so have refused, the petition may be made to a county judge being or residing within an adjoining county.

5. in a city having a population of one million or more inhabitants, a person held as a trial inmate in a city detention institution shall petition for a writ to the supreme court in the county in which the charge for which the inmate is being detained is pending. Such inmate may also petition for a writ to the appellate division in the department in which he is detained or to any justice of the supreme court provided that the writ shall be made returnable before a justice of the supreme court held in the county in which the charge for which the inmate is being detained is pending.

(c) Content. The petition shall be verified and shall state, or shall be accompanied by an affidavit which shall state,

1. that the person in whose behalf the petition is made is detained, naming the person by whom he is detained and the place of detention if they are known, or describing them if they are not known; where the detention is by virtue of a mandate, a copy of it shall be annexed to the petition, or sufficient reason why a copy could not be obtained shall be stated;

2. the cause or pretense of the detention, according to the best knowledge and belief of the petitioner;

3. that a court or judge of the United States does not have exclusive jurisdiction to order him released;

4. if the writ is sought because of an illegal detention, the nature of the illegality;

5. whether any appeal has been taken from any order by virtue of which the person is detained, and, if so, the result;

6. the date, and the court or judge to whom made, of every previous application for the writ, the disposition of each such application and of any appeal taken, and the new facts, if any, presented in the petition that were not presented in any previous application; and

7. if the petition is made to a county judge outside the county in which the person is detained, the facts which authorize such judge to act.

§ 7003. When the writ shall be issued. 

(a) Generally. The court to whom the petition is made shall issue the writ without delay on any day, or, where the petitioner does not demand production of the person detained or it is clear that there is no disputable issue of fact, order the respondent to show cause why the person detained should not be released. If it appears from the petition or the documents annexed thereto that the person is not illegally detained or that a court or judge of the United States has exclusive jurisdiction to order him released, the petition shall be denied.

(b) Successive petitions for writ. A court is not required to issue a writ of habeas corpus if the legality of the detention has been determined by a court of the state on a prior proceeding for a writ of habeas corpus and the petition presents no ground not theretofore presented and determined and the court is satisfied that the ends of justice will not be served by granting it.

(c) Penalty for violation. For a violation of this section in refusing to issue the writ, a judge, or, if the petition was made to a court, each member of the court who assents to the violation, forfeits to the person detained one thousand dollars, to be recovered by an action in his name or in the name of the petitioner to his use. 

§ 7004. Content of writ. 

(a) For whom issued. The writ shall be issued on behalf of the state, and where issued upon the petition of a private person, it shall show that it was issued upon his relation.

(b) To whom directed. The writ shall be directed to, and the respondent shall be, the person having custody of the person detained.

(c) Before whom returnable. A writ to secure the discharge of a person from a state institution shall be made returnable before a justice of the supreme court or a county judge being or residing within the county in which the person is detained; if there is no such judge it shall be made returnable before the nearest accessible supreme court justice or county judge. In all other cases, the writ shall be made returnable in the county where it was issued, except that where the petition was made to the supreme court or to a supreme court justice outside the county in which the person is detained, such court or justice may make the writ returnable before any judge authorized to issue it in the county of detention.

(d) When returnable. The writ may be made returnable forthwith or on any day or time certain, as the case requires.

(e) Expenses; undertaking. A court issuing a writ directed to any person other than a public officer may require the petitioner to pay the charges of bringing up the person detained and to deliver an undertaking to the person having him in custody, in an amount fixed by the court, to pay the charges for taking back the person detained if he should be remanded. Service of the writ shall not be complete until such charge is paid or tendered and such undertaking is delivered. 

§ 7005. Service of the writ. A writ of habeas corpus may be served on any day. Service shall be made by delivering the writ and a copy of the petition to the person to whom it is directed. If he cannot with due diligence be found, the writ may be served by leaving it and a copy of the petition with any person who has custody of the person detained at the time. Where the person to whom the writ is directed conceals himself or refuses admittance, the writ may be served by affixing it and a copy of the petition in a conspicuous place on the outside either of his dwelling or of the place where the person is detained and mailing a copy of the writ and the petition to him at such dwelling or place, unless the court which issues the writ determines, for good cause shown, that such mailing shall be dispensed with, or directs service in some other manner which it finds reasonably calculated to give notice to such person of the proceeding. If the person detained is in the custody of a person other than the one to whom the writ is directed, a copy of the writ may be served upon the person having such custody with the same effect as if the writ had been directed to him. 

§ 7006. Obedience to the writ. 

(a) Generally; defects in form. A person upon whom the writ or a copy thereof is served, whether it is directed to him or not, shall make a return to it and, if required by it, produce the body of the person detained at the time and place specified, unless the person detained is too sick or infirm to make the required trip. A writ of habeas corpus shall not be disobeyed for defect of form so long as the identity of the person detained may be derived from its contents.

(b) Compelling obedience. If the person upon whom the writ or a copy thereof is served refuses or neglects fully to obey it, without showing sufficient cause, the court before whom the writ is returnable, upon proof of its service, shall forthwith issue a warrant of attachment against him directed to the sheriff in any county in which such person may be found requiring him to be brought before the court issuing the warrant; he may be ordered committed in close custody to the county jail until he complies with the order of the court. Where such person is a sheriff, the warrant shall be directed to a person specifically designated to execute it. Such person shall have power to call to his aid the same assistance as the sheriff in executing the warrant; a sheriff shall be committed to a jail in a county other than his own.

(c) Precept to bring up person detained. A court issuing a warrant of attachment as prescribed in subdivision (b) may at the same time, or thereafter, issue a precept to the person to whom the warrant is directed ordering him immediately to bring before the court the person detained. 

§ 7007. Warrant preceding or accompanying writ. A court authorized to issue a writ of habeas corpus, upon satisfactory proof that a person is wrongfully detained and will be removed from the state or suffer irreparable injury before he can be relieved by habeas corpus, shall issue a warrant of attachment directed to an appropriate officer requiring him immediately to bring the person detained before the court. A writ of habeas corpus directed to the person having custody of the person detained shall also be issued. Where it appears that the detention constitutes a criminal offense, the warrant may order the apprehension of the person responsible for the detention, who shall then be brought before the court issuing the warrant and examined as in a criminal case.

§ 7008. Return. 

(a) When filed and served. The return shall consist of an affidavit to be served in the same manner as an answer in a special proceeding and filed at the time and place specified in the writ, or, where the writ is returnable forthwith, within twenty-four hours after its service.

(b) Content. The affidavit shall fully and explicitly state whether the person detained is or has been in the custody of the person to whom the writ is directed, the authority and cause of the detention, whether custody has been transferred to another, and the facts of and authority for any such transfer. A copy of any mandate by virtue of which the person is detained shall be annexed to the affidavit, and the original mandate shall be produced at the hearing; where the mandate has been delivered to the person to whom the person detained was transferred, or a copy of it cannot be obtained, the reason for failure to produce it and the substance of the mandate shall be stated in the affidavit. 

§ 7009. Hearing. 

(a) Notice before hearing. Where the detention is by virtue of a mandate, the court shall not adjudicate the issues in the proceeding until written notice of the time and place of the hearing has been served either personally eight days prior to the hearing, or in any other manner or time as the court may order,

1. where the mandate was issued in a civil cause, upon the person interested in continuing the detention or upon his attorney; or,

2. where a person is detained by order of the family court, or by order of any court while a proceeding affecting him is pending in the said family court, upon the judge who made the order. In all such proceedings the court shall be represented by the corporation counsel of the city of New York, or outside the city of New York, by the county attorney; or,

3. in any other case, upon the district attorney of the county in which the person was detained when the writ was served and upon the district attorney of the county from which he was committed.

(b) Reply to return. The petitioner or the person detained may deny under oath, orally or in writing, any material allegation of the answering affidavits or allege any fact showing that the person detained is entitled to be discharged.

(c) Hearing to be summary. The court shall proceed in a summary manner to hear the evidence produced in support of and against the detention and to dispose of the proceeding as justice requires.

(d) Sickness or infirmity of person detained. Where it is proved to the satisfaction of the court that the person detained is too sick or infirm to be brought to the appointed place, the hearing may be held without his presence, may be adjourned, or may be held at the place where the prisoner is detained.

(e) Custody during proceeding. Pending final disposition, the court may place the person detained in custody or parole him or admit him to bail as justice requires. 

§ 7010. Determination of proceeding. 

(a) Discharge. If the person is illegally detained a final judgment shall be directed discharging him forthwith. No person detained shall be discharged for a defect in the form of the commitment, or because the person detaining him is not entitled to do so if another person is so entitled. A final judgment to discharge a person may be enforced by the court issuing the order by attachment in the manner prescribed in subdivision (b) of section 7006.

(b) Bail. If the person detained has been admitted to bail but the amount fixed is so excessive as to constitute an abuse of discretion, and he is not ordered discharged, the court shall direct a final judgment reducing bail to a proper amount. If the person detained has been denied bail, and he is not ordered discharged, the court shall direct a final judgment admitting him to bail forthwith, if he is entitled to be admitted to bail as a matter of right, or if it appears that the denial of bail constituted an abuse of discretion. Such judgment must fix the amount of bail, specify the time and place at which the person detained is required to appear, and order his release upon bail being given in accordance with the criminal procedure law.

(c) Remand. If the person detained is not ordered discharged and not admitted to bail, a final judgment shall be directed dismissing the proceeding, and, if he was actually produced in court, remanding him to the detention from which he was taken, unless the person then detaining him was not entitled to do so, in which case he shall be remanded to proper detention. 

§ 7011. Appeal. An appeal may be taken from a judgment refusing to grant a writ of habeas corpus or refusing an order to show cause issued under subdivision (a) of section 7003, or from a judgment made upon the return of such a writ or order to show cause. A person to whom notice is given pursuant to subdivision (a) of section 7009 is a party for purposes of appeal. The attorney-general may appeal in the name of the state in any case where a district attorney might do so. Where an appeal from a judgment admitting a person to bail is taken by the state, his release shall not be stayed thereby. 

§ 7012. Redetention after discharge. A person discharged upon the return of a writ of habeas corpus shall not be detained for the same cause, except by virtue of a subsequent lawful mandate.
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